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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, 

UDALGURI, ASSAM. 

 

G.R. CASE NO. 1052 of 2013 
(U/S 279/304(A)  of the  I.P.C.) 

 

 

Present:    Shri G. Rabha 
       Chief Judicial Magistrate, 
       Udalguri, Assam. 

 

 

  STATE 

-Vs- 

Md. Jamil Ali …....…… Accused person. 

 
  

     Advocate appeared for the prosecution: Mr. A. Basumatary, Addl. P.P. 

 Advocate appeared for the defence : Mr. M.C. Narzary. 

  

Evidence recorded on :  02-08-14, 12-12-14, 13-05-15 and 25-06-2015. 

Argument heard on : 16-03-2016 and 31-03-2016. 

Judgment delivered on : 08-04-2016. 

 

J U D G M E N T 
 

1.  The prosecution case according to FIR, is that informant Md. Hamidul 

Islam lodged the written ezahar before the OC, Orang police station on 

15-09-2013 inter-alia stating that his nephew Ariful Ali was hit down by a 

truck bearing registration no. AS 01-DD-5128 coming from Rowta side in  

reckless and negligent manner. It was further reported that the injured 

Ariful was shifted to Orang Hospital and from there he was referred to 

Mangaldai civil hospital, but he succumb to his injuries.  
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2. On receiving the aforesaid ejahar the Officer-in-Charge of Orang police 

station registered a case vide Orang PS case no. 63 of 2013 u/S 

279/304(A) I.P.C. investigation commence, the I/O recorded the 

statement of witnesses, drew the sketch map, made seizure list and 

collected the post mortem report. The accused surrendered before the 

police and he was released on bail. After completing the investigation, the 

Investigating Officer submitted the charge sheet against the accused vide 

CS No. 29/2013 dated 31-10-2013 u/S 279/304(A) I.P.C. 

 

3. On the basis of the charge sheet, cognizance of offence was taken as per 

Section 190(B) Cr.P.C.. The necessary process was issued for causing 

appearance of the accused person before the court. Accordingly, the 

accused appeared. The copies of relevant documents were furnished to 

the accused. Considering the relevant documents of case diary and case 

record, charge u/S 279/304(A) IPC had been framed against the accused. 

The ingredients of charge u/S 279/304(A) I.P.C. was read over and 

explained to the accused to which the accused pleaded not guilty and 

claimed to be tried. 

 

  4. POINTS FOR DETERMINATION OF THE CASE :   

 

          (A) Whether the accused person on  15-09-2013 had driven the 

vehicle in a rash and negligent manner as to endanger human life 

in public road and thereby committed the offence punishable u/S 

279 IPC ? 

          (B) Whether the death of the deceased was caused due to such rash 

and negligent act of the accused and thereby committed the 

offence punishable u/S 304(A) IPC? 
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5.  During the course of trial the prosecution has examined six PWs 

including the IO to bring home the case. Considering the evidence on 

record, the accused person was examined statement u/S 313 Cr.P.C. 

Then the argument had been heard from both sides and on close of trial 

judgment is delivered in the open Court. 

 

6. DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

 

7. I have perused the record and heard the parties. At this stage, let us 

understand that rashness or negligence is based on objective test and 

therefore, we may gainfully refer to the decision of Hon’ble Gauhati 

High Court in Kriti Singh Vs State of Assam reported in 2005(2) GLT 

274, the High Court held and I quote: 

 
In order to find a person guilty under Section 279 IPC 

prosecution is to establish that the accused was driving 

the vehicle in a public way and that he was driving in a 

rash or negligent manner. Similarly, to constitute 

offence under Section 304(A) IPC, the  prosecution is to 

establish the rash or negligent act of the accused which 

was responsible in resulting to death of the victim and 

such act of rash or negligence do not amount to 

culpable homicide. Thus, in order to constitute either of 

these two offences, the proof of rashness or negligence 

is essential. The term “rash” or “negligence” has not 

been defined in the Code and both the words are not 

synonymous. Rashness is an act done in the hope that 

no untoward consequence will ensue though the person 

is aware of the likelihood of such consequence. On the 

other hand, negligence is acting with the awareness 
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that harmful or mischievous consequences will follow. 

If a person does an act with utter indifference of the 

consequence of which he may be conscious, which he 

hoped may not take place, he is said to be rash. 

Negligence is failure to take that precaution, which a 

reasonable and prudent person is expected to take.  

8.  It is thus crystal clear as to what the prosecution must prove in order 

to bring home the charge. I must emphasize that not every road 

accident makes a person liable under the penal law and for fastening 

penal liability, gross negligence of a very high order and/or rashness 

amounting to callousness as regard consequence has to be proved by 

prosecution through its witnesses.  

9. To bring home the charge against the accused person, the prosecution 

side has examined total six(6) witnesses. PW 1 Md. Hamidul Islam PW 

2 Md. Babul Hussain PW 3 Musst. Fatima Khatoon PW 4 Md. Mirajul 

Islam PW 5 Md. Jashiful Hoque and PW 6 SI Madan Chandra 

Rajkhowa.  

 

10. Musst. Fatima Khatun (PW 3), is eyewitness to the accident. She  had 

stated in his evidence that she had witness the deceased Ariful Ali was 

struck down by a truck coming from opposite side. She further stated 

that the driver of the vehicle had driven the vehicle in such high speed 

that the victim Ariful was thrown to a distance on the impact of the 

first hit and the witness has averred that after the hit, the 

accused/driver did not put brake to his vehicle, instead he drove the 

vehicle over the injured Ariful and smashing his body. This witness 

further stated that immediately the deceased was shifted to Orang 

Hospital and from there he was referred to Mangaldai Civil Hospital. 

But the doctor declared him brought dead. In the cross-examination 

PW 3 had stated that Ariful (deceased) seeing his mama on the other 
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side of the road tried to cross the road and the vehicle hit him.  

 
 

 

11.   PW 4 Md. Mirajul Islam had stated in his deposition that on the 

day of occurrence he was waiting for his nephew at Orang Chariali 

and that when his nephew Ariful saw him from the other side of the 

road, he ran towards him. PW4 would state that when the deceased 

tried to cross the road a truck came in a reckless speed from Rowta 

side towards Tezpur and hit the deceased from backside. This eye 

witness has testified that because of the first impact Ariful was thrown 

away, quite a distance. According to PW4, the driver of the vehicle 

after the first impact did not stop the truck as was expected, but 

continued to drive at the same high speed and over-ran the victim 

crushing the injured to death. In his evidence, PW4 deposed that the 

accused/driver tried to flee but a little distance, there was speed 

breaker where he was constrained to slow down due to speed breaker 

and at that point, local people over-took him and took him out of the 

vehicle. Like PW3, PW4 would also aver that the deceased Ariful was 

immediately taken to Orang hospital and then he was referred to a 

bigger hospital but the deceased died on the way. In the cross-

examination PW 4 had stated that after seeing him, his nephew Ariful 

got excited and tried to cross the National Highway.  

 

12. Md. Jashijul Hoque (PW 5) stated in his deposition that on that day he 

was one of the co- passenger of Ariful and he supported PW3 & PW4 

when he stated that Ariful got down from the Auto and walked in front 

of the Auto to cross the road. PW5 deposed that unfortunately, a truck 

came speedily and dashed against him and that Ariful was taken to 

Mangaldai hospital but on the way he succumbed to injury. In the 

cross-examination PW 5 had stated that day Ariful came to meet his 
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uncle.  

13. SI Madan Chandra Rajkhowa (PW 6) has stated in his deposition that 

he had send the victim for medical treatment, seized the offending 

vehicle and prepared the seizure list, he further stated that he had 

recorded the statement of witnesses, drew the sketch map and 

submitted the charge-sheet. In the cross-examination PW 6 had 

stated that he had not made any GD entry and so he was not in a 

position to furnish copy of GD entry before the Court. 

14. Suffice it to point out here that the Assam Police Manual mandates 

that if a road traffic accident has taken place and policemen have 

gone there, these facts must be recorded in the General Diary. The 

Superintendent of Police must ensure that General Diary is properly 

maintained and records all major activities that occur in the 

jurisdiction of that police station.  In the same breath, I must mention 

that merely because the O/C Orang PS did not do his duty and record 

the relevant facts in the General Diary would not dis-entitle the family 

of the deceased from getting justice, if it is due to them. 

15. In the background of the above evidence, learned counsel of defence 

submitted that PW 3 in her deposition had clearly stated that the 

victim had crossed the road without looking left and right of the road  

and he argued that the victim was careless and hence the accused 

should not held guilty of the charge. The defence counsel has drawn 

my attention to the evidence of PW3 PW4 and PW5 and submitted 

that the deceased in his excitement to meet his uncle tried to 

suddenly cross the road without taking minimum precaution, and the 

road is a national highway where the vehicle travels in high speed. 

Thus according to defence there is no fault of the driver and it was 

stressed upon that in such circumstance criminal liabilities cannot be 

fasten upon the driver. 
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16. To support his submission, learned counsel of defence placed reliance 

upon the case law reported in AIR 1972 SC 221 (Mahadeo Hari 

Lokre Vs State of Maharashtra) where it was observed that  “If a 

person suddenly crosses the road the Bus Driver, however, slowly may 

be driving may not be in a position to save the accident. Therefore, it 

will not be possible to hold that the Bus Driver was negligent.” 

 

17. I have also heard the Additional PP who submits that the accused was 

driving in a very high speed in a township area and because of his act, 

a young boy met with death. In such circumstance, the prosecutor has 

prayed for conviction of the accused person. 

 

18. Considering the submission of both sides and the evidence on record, 

I am of opinion that the prosecution witnesses had been consistent in 

their deposition that the accused was driving at a high speed in a 

township area, for Rowta is a very old town, though on the National 

Highway and drivers are expected slow down while driving through 

township situated on National Highway. Moreover, the un-disputed 

evidence is that the place of occurrence was a bus stop within the 

township. All the prosecution witnesses had stated that the auto by 

which the deceased was traveling, had stopped there to unload the 

passenger and this fact that the place of occurrence was bus stop, has 

not been disputed by the defence. 

 

19. When it is an admitted fact that the place of occurrence is a stoppage 

and passenger gets down from vehicle, so as a professional driver, the 

accused was under a duty to be extra cautious and slow down while 

crossing that part of the road. But the evidence points to the contrary, 

the accused was at high speed and he continued at that speed even 
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after hitting the injured.  

 

20. What needs to be pointed out that in the case at hand, the act of the 

first impact upon Ariful by the truck driver may not amount to 

rashness, but the subsequent act where the driver did not stop his 

vehicle after the first impact and instead continued to drive at high 

speed running over the injured, without doubt, is a rash act and also 

is a grossly negligent one. Thus, evidence on record proves that the 

accused was behaving in a rash manner or at any rate was grossly 

negligent. 

 

21. I conclude that the deceased Ariful, being a small boy, seeing his 

uncle on the other side of the road, got excited and tried to cross the 

road without taking the precaution of looking left and right. In that 

background the the plea of accused that in the first hit, the deceased 

was also partly responsible appears to have some substance, but it 

does not take away the fact that had the driver slowed down on 

reaching a busy township like Orang, especially near a bus stop, the 

impact of the first hit would not have thrown Ariful quite a distance. 

Moreover, as observed in the preceding paragraph, the accused driver 

did not stop his vehicle after the first hit, continued to drive, did not 

take precaution to avoid driving over the injured and then second time  

the wheels of the vehicle ran over the injured.  

 
22. It is this second act of the accused, where he drove over the injured 

Ariful, that clearly shows that he was not only driving recklessly, but 

he was grossly negligent to the outcome of such reckless driving. 

Thus it is established beyond reasonable doubt that the accused is 

guilty for driving the vehicle in reckless and negligent manner and 

because of his act, one person lost his life. Hence the accused Jamil 
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Ali stands convicted under section 279 IPC and 304-A IPC. 

23. Probation: Suffice it to point out here that Apex Court taking note of 

rash and negligent driving has laid down that such errant drivers 

should not be treated leniently. In that view of the matter, the accused 

is not entitled to the benefit of probation.  

24. I have taken note of the economic status of the convict and the fact 

that he is sole bread earner of the family. Further the fact that the 

convict is a first time offender is also noted. In the facts of the present 

case, taking note of the circumstances, the convict is sentenced to 

undergo simple imprisonment of two (2) months for committing the 

offence under Section 279 IPC and further sentenced to simple 

imprisonment of seven (7) months and fine of Rs. 3000/- 

(three thousand) for committing the offence under Section 

304-A of IPC. Both the sentence shall run concurrently.  

25. Furnish a copy to convict.  

26. The zimma of seized article shall be disposed of after the appeal 

period, as per law.    

 

The judgment is given under the hand and seal of this Court on this 8th  day 

of April, 2016. 

 

Dictated and corrected by me: 

 

 

   (Shri G. Rabha)                (Shri G. Rabha) 
   Chief Judicial Magistrate.                    Chief Judicial Magistrate   
   Udalguri, Assam.                        Udalguri, Assam.       
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APPENDIX 

 

A. Prosecution witnesses : PW 1 Md. Hamidul Islam 
 PW 2 Md. Babul Hussain 
 PW 3 Musst. Fatima Khatoon 
 PW 4 Md. Mirajul Islam 
 PW 5 Md. Jashiful Hoque and 
 PW 6 SI Madan Chandra Rajkhowa.  
         
B. Defence witness : Nil. 

 
C. Documents exhibited : Ext. 1 FIR   
       Ext. 2 Seizure list 
      Ext. 3 Sketch map 
       Ext. 5 Charge-sheet. 
 
      

Chief Judicial Magistrate 
     Udalguri, Assam.  

   

 
 

 


